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Introduction

Transfers of Development Rights (TDRs) are a financial
adaptation strategy used to steer development away
from areas deemed unsuitable for intensive development,
including coastal areas expected to be impacted by rising
seas. TDRs operate via markets where development rights
that have been separated from parcels in certain “sending
areas” can be bought and sold as credits that can then be
used to develop in “receiving areas.” These credits can also
be used to increase the development density permissible
in a receiving area location. TDRs can help foster coastal
adaptation, yet they can also help maintain farmland,
protect ecologically sensitive areas, preserve historic
districts, promote low income housing, and help achieve
other planning and preservation objectives.!

Establishing a TDR market generally follows several steps.
First, a local community establishes the bounds of the
“sending” and “receiving” areas.? Next, the underlying
zoning restrictions of these sending and receiving areas
should be identified and evaluated to determine whether
they should be amended to incentivize transfers under the
new market.? Finally, certain calculations should be done
to make sure the TDR market functions properly, including
determining the TDR allocation rate, the density bonus,
and other pertinent values.*

Tradeoffs

TDRs offer several advantages for the local communities
that implement them. For instance, they offer a market-
based approach to foster voluntary retreat from the
coastline and other areas over the long term. Further, they
provide a flexible and legal way to extinguish development
rights for areas deemed unsuitable to develop. This
characteristic is likely to become increasingly important
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as sea levels rise and as areas available for conservation
become scarcer.

TDRs can function in tandem with other coastal
adaptation strategies. For example, the “sending” areas
can be converted into conservation easements after their
development rights have been extinguished. Alternatively,
sending areas can be downzoned to less intensive uses
to bolster the effectiveness of TDR markets. Another
advantage of TDRs is that they are an effective planning
tool to preserve open spaces and other uses regardless of
who owns particular properties. TDRs also offer another
tool to mitigate the effects of development.®

Despite these strengths, TDRs also pose some potential
drawbacks. One weakness is that TDR programs typically
do not prompt retreat for parcels already developed.® TDR
programs also require functioning markets with voluntary
participants. This requirement has been problematic for
some areas where TDR schemes have been developed
but ignored by their intended audiences.” Additionally,
because these programs are voluntary, achieving intended
hazard reduction goals might be a challenge. Further,
TDR markets can lead to unintended consequences. For
instance, they might foster development in areas that would
have remained undeveloped but for the TDR markets. This
outcome is problematic if these receiving areas should have
remained undeveloped for ecological or other reasons.
Accordingly, receiving areas should be chosen only after
taking these considerations into account, particularly the
future needs and goals of conservation in the areas.

There are also practical barriers to implementing TDR
markets. For instance, determining the allocation rate
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can be a challenge.® Further, TDRs are less flexible
than competing zoning tools and are potentially more
permanent than those tools.’

Legal Considerations

TDR programs are most likely to be challenged on the
grounds that they impermissibly take property. But the
United States Supreme Court has addressed TDRs in
numerous cases.’” Voluntary TDR programs will have a
better chance of evading takings concerns than mandatory
programs.!!

The base zoning requirements will still apply to sending
and receiving areas unless they are amended. Care should
be taken that these base zoning requirements do not
conflict with the TDR program.
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Examples

The California Coastal Commission has used TDR
markets to retire antiquated subdivision lots in the coastal
zone. Specifically, the Commission has granted coastal
development permits in exchange for retiring development
rights in the coastal zone portion of the Santa Monica
Mountains.!? Malibu’s Local Coastal Program includes
procedures for transferring development credits to
encourage this process.’?

There are other proposed and existing TDR programs in
California. The Tahoe Regional Planning Agency hosts a
TDR exchange on their website.!* The Nature Conservancy
and the Center for the Blue Economy have proposed
instituting a tradable credit scheme for coastal protection
along California’s coastline.® Under this program, the
sending and receiving areas would both be coastal
properties, with the aim of reducing armoring along the
coastline.
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